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Abstract

This study reviews the progress made in EU accession candidates on competition 
policy. The analysis shows that institution-building and legislation are well under way 
and that anti-trust practice is not too lax. Due to the diversity among the accession 
countries under review, the study fi nds that the strictly rule-based frame work of the EU 
might not be the most favourable solution for some can di dates: fi rst ly, the small and 
open econ o mies of most candidates make it particularly diffi cult to defi ne the ‘relevant 
market’ in competition cases. Secondly, the tra di tion al ly intense vertical in te gra tion 
of production in accession states calls for a re as sess ment of ‘ver ti cal restraints’. The 
policy implications of this study suggest that the EU com pe ti tion task force should 
take a proactive, case-by-case approach vis-à-vis its new mem bers.

Introduction and Motivation of Research

One of the open questions surrounding the latest European venture of east-
 ward en large ment refers to the uncertainty of whether fi rms in newly ac ced ing 
coun tries will be able to withstand intensifi ed competition in the en larged 
Eu ro pe an market. There is widespread concern amongst current members that 
the national governments of accession candidates will revert to un com peti tive 

* This study was carried out within the context of the two projects ‘Is Merger Control too Lax in Transition 
Countries?’ ACE-Project No. P97-8020-R, and ‘EU Integration and the Prospects for Catch-Up De vel -
op ment in CEECs: The Determinants of the Productivity Gap’ in the EU fi fth framework programme No. 
HPSE-CT-2001-00065. The authors are solely responsible for the contents which might not represent the 
opinion of the funding bodies. Comments made by two anonymous referees of this journal are gratefully 
acknowledged.
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behaviour by unduly supporting their own industries. Quite apart from their 
typ i cal la bour cost advantage, it is feared that fi rms in the new member coun-
 tries could ben e fi t from an unfair competitive advantage ranging from lower 
en vi ron men tal standards, to more lax merger control, to price-distorting state 
aid. To ensure fair competition on a ‘level playing fi eld’, the negotiations on 
the fi nal accession treaties consider these perceived problems ex plic it ly. The 
objective of this study is to review the institutions and policies evolv ing in the 
fi eld of competition in accession candidate countries. Whilst a level playing 
fi eld can best be ensured by laying down the same set of policy rules and the 
same design of institutions, such an implanting of alien con cepts might turn 
out to be incompatible with the general conditions prevailing in the mar kets 
of the country at the receiving end.

The general fi nding of this study is that great progress has been made in the 
course of accession negotiations with the European Union (EU) with re spect 
to institution-building and negotiations. The year 2001 can even be seen as a 
landmark in negotiations on competition between the can di date countries and 
the EU as far as the adoption and enforcement of the Com mu ni ty’s competition 
acquis is concerned (Devuyst et al., 2002). Ne go ti a tions with the fi rst wave 
candidates were concluded by December 2002, and Romania and Bulgaria are 
still negotiating with the Commission in a number of fi elds, including notably 
the competition chapter. From this progress, we can see that all accession coun-
tries are implementing the EU model of legislation, which is itself based on 
the German tradition of competition policy. The leading question is, therefore, 
whether the adoption of the par tic u lar ly rule-based German model is appropri-
ate for the EU accession states: the specifi c circumstances of tran si tion from 
communism to capitalism can gen er ate par tic u lar problems of im ple men ta tion, 
which require more measures than sim ple adoption of the EU rules. These 
peculiar cir cum stanc es of coun tries in tran si tion are rec og nized by the EU, not 
least through the guiding principle of dif fer en ti a tion, which means that each 
candidate coun try is as sessed on whether or not it meets EU requirements in 
its own right. This allows countries which be gan negotiations at a later stage 
to catch up, and other countries to delay the tran si tion process, when this is 
deemed necessary because of other policy ob jec tives.

In general, the requirement of the agreement on competition policy is de rived 
from the 1993 Copenhagen criteria, when the European Coun cil de cid ed on 
criteria to be met by applicants before joining the EU. In the eco nom ic sphere, 
these criteria require the existence of a functioning market econ o my, as well 
as the capacity to cope with competitive pressure and mar ket forces within the 
EU. With regards to competition policy, the EU has trans lat ed these cri te ria 
into three elements that must be in place in a can di date country before the 
competition negotiations can be closed:
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1.  the necessary legislative framework with respect to anti-trust and state 
aid;

2.  an adequate administrative  capacity (in particular a well-func tion ing  
competition authority);

3.  a credible enforcement record of the acquis in all areas of competition  
policy.

We approach our subject by looking in Section II at the EU–CEEC (Cen tral 
and East Eu ro pe an Countries) negotiation process itself. The se lec tion of ac-
 ces sion countries focuses on the group of most ad vanced, yet very dif fer ent ly 
structured candidates, namely Slovenia, the Czech Re pub lic, Hun ga ry and 
Poland. Romania serves this study as a com pa ra tor at the lower end of the 
tran si tion progress spectrum. After hav ing passed the fi rst stage of accession 
ne go ti a tions, the Europe agreements (EAs), the CEECs are now in the sec ond 
stage of negotiations, concerned with the acquis communautaire. Where the 
relevant chapters on com pe ti tion pol i cy are still open, they are reviewed in 
detail in this section. Competition policy is then placed in the context of the 
gen er al eco nom ic en vi ron ment of the chosen set of countries. 

Following this comprehensive overview, Section III in ves ti gates the EU 
mod el of merger control and competition policy. Despite some obstacles due 
partly to the fact that EU anti-trust policy is itself still going through a proc-
 ess of modernization (identifi ed in this analytical part), this model serves as a 
blueprint for the implementation of competition policy in the new ac ces sion 
coun tries. Section IV reviews the implementation of the model in prac tice. 
Here we look at the legal transition, provisions for com pe ti tion pol i cy and the 
experience of preliminary implementation. These fi nd ings are il lus trat ed by 
ex am ples of merger control carried out by national competition offi ces. All 
anti-trust measures in the country sample between 1996 and 1999 are sum-
 ma rized and critically discussed. We conclude that com pe ti tion pol i cy in the 
CEECs is well under way, although national differences per sist.

I. The EU–CEEC Negotiation Process

Laws, regulations and case law, as well as the institutions governing merger 
con trol as part of competition policy, all had to be built from scratch in the 
CEECs. In the framework of the former economic regime with its close links 
between the state and the producing sector, competition policy was not only 
su per fl u ous, the paradigm of economic planning stands in sharp contrast to 
com pe ti tion in markets. Additionally, in the case of some transition coun tries, 
in sti tu tion-building had to take place in a situation in which the state itself had 
been newly established, such as the Baltic states, the Czech and Slovak Re-
 pub lics and the former Soviet and Yugoslav states. These could not benefi t from 
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past experience within the borders of their new states and, at least in the initial 
phase, concerns over the political sphere will have been more relevant.

The First Stage of Negotiations: The EAs 

Here, the CEECs had the option of buying into the EU’s in sti tu tion al set-up to 
cut short the process of their own institution-building with its attendant prob-
 lems of trial and error. The EU itself instigated this shortcut in the frame work 
of the Eu rope agreements (EAs) by offering the prospect of even tu al EU ac-
 ces sion by ‘institution-copying’. In the case of non-ful fi l ment, the coun try’s 
ac ces sion could be delayed or even halted. The EAs can be interpreted as 
‘creat[ing] a de facto rather than a de jure ob li ga tion for the CEECs to make 
in ter nal com pe ti tion law correspond to EU rules’ (Estrin and Holmes, 1998, 
p. 7) and to form the fi rst of the two main stages of EU–CEEC negotiations 
on competition policy.

The shortcut essentially comprised taking over a ready-made in sti tu tion al 
system which already stood the test of time, and for which signifi cant im ple -
men ta tion expertise in case law exists. Apart from the preferential na ture of 
this shortcut it is, however, questionable whether the im ple men ta tion of an 
alien system is in fact a feasible path down which to proceed: EU com pe ti tion 
policy had evolved from harmonization, and at a later stage by co-operation 
be tween mature market economies in parallel to na tion al law. It was es sen tial ly 
geared towards providing a counterbalance to the di min ish ing pos si bil i ties 
of intervention (e.g. protection of na tion al in dus tries by means of tar iffs and 
exchange rates).

EU competition rules were not only designed with a view to economic ef-
fi ciency, but were implemented to prevent ‘unfair competition’ from for eign 
countries (e.g. safeguard and anti-dumping duties). What transition econ o mies 
needed, rather, was a system geared more towards the promotion of con test a ble 
markets within their own economies with, for example, bank rupt cy, cor po rate 
and com pe ti tion laws as well as universally accepted ac count ing stand ards. 
This was not the main focus of EU competition policy institutions.

Moreover, as Marchipont points out (quoted in Estrin and Holmes, 1998), 
EU competition policy, and in particular regulations on state aid, are biased 
towards providing a level playing fi eld within in dus tries and across econ o mies, 
rather than between the variety of industries over the whole integration re gion. 
A system geared towards the objective of (EU-wide harmonized) in dus tri al 
policy, however, could prove to be disadvantageous in the case of tran si tion 
economies: here, the initial task has been to reform the vast structural distortions 
inherited from the socialist era of economic plan ning with its dis tinct industrial 
biases, i.e. to improve effi ciency in the al lo ca tion of resources. Moreover, as 
Estrin and Holmes (1998) point out, the industry-selective fea ture of state-aid 
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regulations in the EU might even deter an ac ces sion can di date ‘from promoting 
investment in areas where it had a genuine comparative ad van tage but where 
this might replace capacity existing else where in Eu rope’ (p. 9). Some observers 
have concluded that implanting the EU in sti tu tion al framework for competition 
policy in tran si tion econ o mies is not at all preferable (see, e.g., Barr, 1994), 
while others such as Estrin and Holmes (1998) assess more positively the net 
effect relative to the likely al ter na tive of own institution-building 

In May 1995, the EU Commission expressed its views on CEEC re quire -
ments on competition policy in a White Paper. In general, this states more 
precisely the provisions set out in the EAs, and ex press es the view that the EAs 
oblige accession candidates broadly to adopt EU com pe ti tion rules.

The Second Stage of Negotiations: The acquis communautaire

The second stage of the EU–CEEC negotiation process commenced when 
ne go ti a tions on accession began. Until then, there was no de jure obligation 
to copy EU com pe ti tion policy (leaving aside the Commission’s opinion ex-
 pressed in the White Paper), and there was no time-frame for the adoption of 
rules. Since accession negotiations, however, the CEECs are re quired to take 
over the acquis communautaire completely, and within a de fi ned pe ri od of 
time; the com pe ti tion policy rules form part of this.

This legislative body of the EU is subdivided into 30 chapters, covering po-
litical areas such as the common foreign and security policy, legal issues such as 
justice and home affairs, cultural issues such as culture and audio-visual policy; 
and a whole variety of economic issues ranging from the four freedoms in the 
single market to environment and competition policy. Negotiations be tween 
the EU and accession states are organized according to these chapters.

By October 2002, negotiations on all chapters had been opened, and most 
chap ters had already been closed, at least provisionally. Negotiations on the 
chap ters un der consideration here – No. 6 on competition policy (formally No. 
14 on com pe ti tion and state aids), and No. 15 on industrial policy – had been 
opened at ministerial level in all coun tries in our analysis under the Ger man 
EU Council Presidency. Chapter 6 had provisionally been concluded with 
Slovenia in November 2001, and in Hungary and Poland in De cem ber 2002. 
Negotiations are still taking place in Romania in the fi eld of com pe ti tion. 
Chap ter 15 on industrial policy has been closed in all coun tries in our survey. 
This position indicates that there have been par tic u lar prob lems in the com pe -
ti tion fi eld. Table 1 provides an over view of the number of chapters concluded 
and the dates of opening and con clu sion of ne go ti a tions of the chapters which 
have some bear ing on competition policy.

This provisional closure of chapters does not mean, however, that a work-
 a ble compromise for all issues in the chapter has been found. It only means 
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that the majority of issues have been settled, whilst some minor points – al-
beit particularly sensitive – are still unsettled (typically, this will con cern the 
grant ing of derogations strictly limited in time). Chapters can there fore be 
re o pened again by either side at any time. The fact that even the chap ter on 
industrial policy, the properties of which are closest to those on competition 
policy, has been closed in all accession countries underlines the pro vi sion al 
character of the negotiations until now. Furthermore, the for mal clo sure of 
ne go ti a tions in any chapter should be regarded not only as provisional, but 
also confi ned to what both sides might have agreed in terms of reg u la tions 
and rules. No immediate repercussions on national law or even the han dling of 
respective topics at national level can necessarily be ex pect ed from the closure 
of chapters. These need further approval by national leg is la tive bod ies with a 
view to implementation and adaptation.1 Apart from this, those ne go ti a tions 
are a supranational political process and both sides have a ra tion al motivation 

Table 1: Negotiations – No. of Provisionally Closed Chapters and Dates

Chapters/Candidates            Hungary     Poland             Romania       Slovenia

Number of provisionally                  30          30                   15            30
  closed chapters 
Years of opening/provisional 
  closure of chapters:                                                                                                         
1.    Free movement of goods                99–01               99–01               02–                   99–01
2.    Free movement of persons             00–01               00–01               02 –                  00–01
3.    Freedom to provide services          99–01               99–00               –                       99–00
4.    Free movement of capital               99–01               99–02               01 –                  99–01
5.    Company law                                 98–01               98–01               01–01               98–00
6.    Competition policy                         99–02               99–02               00–                   99–01
7.    Agriculture                                     00–02               00–02               02 –                  00–02
8.    Fisheries                                         99–99               99–02               01–01               99–99
15.  Industrial policy                             98–99               98–99               02–02               98–99
16.  Small and medium–sized               98–98               98–98               00–00               98–98
       enterprises                                      
19.  Telecommunications and               98–00               98–99               00–02               98–99
       information technologies               
21.  Regional policy and                       00–02               00–02               02 –                  00–02
       co-ordination of structural 
       instruments                                     

Source: «EurActiv.com» portal.
Note: For ease of reading, the dates of opening and closure of chap ters have been abbreviated. Situation 
after the Copenhagen summit of 12–13 December 2002.

1 In their negotiation positions, accession countries frequently specify that most of the rules in the acquis will 
be directly applicably only from the date of accession (see, e.g., Negotiation Position of Hungary, 1999).
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to keep chapters open: when concluding ne go ti a tions, com pro mis es will be 
made not only within chapters but also between chapters.2

The Respective Negotiating Positions on Competition Policy

Hungary. In 1990, Hungary introduced the Competition Act, and sub se quent 
amendments were adopted in 1996 on the prohibition of unfair and restrictive 
market practices. The performance of the Hun gar i an anti-trust authority, the 
Offi ce of Economic Competition, and its legally and fi nancially in de pend ent 
status, grants Hungary a signifi cantly credible en force ment of com pe ti tion 
law. The Commission stated in its latest re port that anti-trust leg is la tion ‘is 
already to a large extent aligned with the acquis’ (EU, 2000a, p. 41), yet fur-
 ther improvements are necessary, in par tic u lar on vertical re straints and with 
re spect to the human potential and resources in the anti-trust au thor i ties (EU, 
2000a, p. 41).

This overall positive assessment of the competitiveness of Hungary’s mar-
 kets and anti-trust policy is of particular relevance here, as some larger for mer ly 
state-owned companies have survived the rigours of large-scale pri va ti za tion, 
suggesting at least the possibility of some monopolistic power on the part of 
some fi rms. Moreover, and probably more importantly, Hun ga ry ac cu mu lat ed 
the biggest stock of foreign direct investment (FDI) between 1989 and 1999, 
some 36 per cent in terms of share of GDP (EBRD, 2000; own cal cu la tions). 
Some investment projects by foreign investors had been pur chased by mul ti -
na tion al fi rms in the course of privatization which again sug gests the strong 
mar ket position of these fi rms in their fi elds of activity.

At a more precise level, Hungary requested a six-month adaptation period 
for the application of some Community regulations pertaining to, inter alia, 
in di vid u al categories of agreements and concerted practices, com pe ti tion on 
trans port, etc., as laid down in regulations by the Com mis sion and the Coun-
 cil. 

In the fi eld of state aid, the EU reports show a lack of transparency (see 
Ne go ti a tion Position of Hungary, 1999), an insuffi cient role for the State Aid 
Mon i tor ing Offi ce in controlling aid, as well as a lack of comprehensiveness 
in the state aid inventory (EU, 2000a, p. 41).3 In respect to this, Hungary’s 
ne go ti a tion position is that approximation to EU standards must be pursued 
in line with the level of integration: following the association phase in which 
com pli ance with EA obligations is granted by and large, ‘from the date of ac-
cession a state aid coordinating institution will have to be es tab lished ac cord ing 
2 After all, issues raised in chapters are often interlinked and can reappear in other chapters, as, e.g., state 
aid for environmental business projects in the chapters on competition policy and environment.
3 In 1999, Hungary’s budgetary subsidies amounted to 4.8 per cent of GDP which, in comparison to other 
accession candidates, is in the upper bracket. The Czech Republic’s subsidies amount to 7.7 per cent of 
GDP, although this fi gure includes the Konsolidacni Banka (EBRD, 2002, pp. 156 and 172).
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to the Com mu ni ty rules directly applicable in Hungary’ (Ne go ti a tion Position 
of Hun ga ry, 1999). This, however, rests on the assumption that ‘the coun try or 
its regions concerned meet the eligibility cri te ria of Ob jec tive 1 regions under 
the relevant Community Regulation on Struc tur al Funds’ (Ne go ti a tion Position 
of Hun ga ry, 1999).4 The Hungarian government notes that the Com mis sion 
has ‘some degree of discretion or at least some room of in ter pre ta tion or as-
 sess ment when deciding whether an aid scheme or a specifi c aid is com pat i ble 
or incompatible with the common market’, and that it ex pects that ‘due account 
of the level of economic development of the country and the need to remedy 
the regional and social diffi culties’ (Negotiation Po si tion of Hun ga ry, 1999) 
will be taken by the Commission. In effect, Estrin and Holmes (1998) make 
a com pel ling case that the relevant regulations today in the ‘EAs imply a nar-
rower per spec tive on state aids than the Rome Treaty’ (p. 9), on the basis of 
which the acquis communautaire regulations apply.

At the Copenhagen summit of 12–13 December 2002, negotiations were 
concluded with some important transitional arrangements pertaining, e.g., to 
incompatible fi scal aid for small and medium-sized enterprises (until the end of 
2011); to offshore companies (until the end of 2005); and to fi scal aid grant ed 
by local authorities (until the end of 2007). In addition, the generous fi scal aid 
schemes for large enterprises must be discontinued through con ver sion into re-
gional investment aid with a percentage ceiling of support (EU 2002, p. 19).

Poland. The Polish government sees its own regulations, as set out in the 1990 
Act on counteracting monopolistic practices, already in ‘almost full com pli ance’ 
with the EU legislation (Negotiation Position of Po land, 1998, p. 88). Recently, 
Poland adopted further improvements focusing on no ti fi  ca tion of intended 
mergers (i.e. ex ante), and on the terms and pro ce dures for con trol ling entre-
preneurs’ compliance with provisions on coun ter act ing mo nop o lis tic practices 
(EU, 2000b, p. 41). The EU also as sess es Poland’s anti-trust legislation as be-
ing ‘to a great extent com pli ant with EC law’ (EU, 2000b, p. 42), even though 
some further reforms are nec es sary, in clud ing reg u la tions per tain ing to vertical 
restraints. Moreover, the Of fi ce for Com pe ti tion and Con sum er Policy (OCCP) 
is called upon to give priority to mo nop o ly cases such as, e.g., car tels.

In the fi eld of state aid, Poland recently passed several legal acts, in clud ing 
one on public fi nances which ‘guarantees transparency of public spend ing … 
and [is] compatible with the rules of fair competition. Simultaneously the act 
introduces controls which are intended to determine whether State grants have 
been duly used’ (Negotiation Position of Poland, 1998, p. 89). A second  Act 
4 As the Hungarian regions are defi ned today (NUTS II), only one, Kozep-Magyarorszag, reaches the level 
of GDP per capita (in PPP) of 72.4 per cent of the EU-15 average (EU, 2001, Vol. 2, p. 64); its inclusion 
in the structural funds is therefore uncertain. The current criterion for objective 1 funds is 75 per cent of 
the EU-15 average.
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on the admissibility and monitoring of state aid to entrepreneurs ap prox i mates 
Polish law to EU regulations. It provides for a ‘general pro hi bi tion of granting 
the aid, with simultaneous admissibility of ex emp tions in con form i ty with regu-
lations of the Treaty of Rome and secondary legislation in this fi eld’ (Negotia-
tion Position of Poland, 1998, pp. 89–90). Mon i tor ing by way of notifi cation 
and iden ti fi  ca tion of the scope and objective of the grant ed aid and of its impact 
on com pe ti tion to a special authority, is granted by the OCCP. In line with the 
quality of regulations, Poland’s budgetary sub si dies amounted to a mere 0.4 
per cent of GDP in 1999 (EBRD, 2000, p. 196). In the assessment of the EU, 
Poland has achieved a ‘relatively high level of leg is la tive ap prox i ma tion in the 
fi eld of State aid control’ (EU, 2000b, p. 42), albeit here also some disparities 
re main and are of concern, e.g. restructuring aid projects which are not covered 
by state aid control. Moreover, the Com mis sion stress es that more resources, 
in clud ing personnel, are necessary to allow the OCCP to meet both its existing 
and new re spon si bil i ties sat is fac to ri ly (EU, 2000b, p. 43).

As in the Hungarian negotiating position, Poland assumes that its re gions 
will qualify for structural funds under objective 1, though no explicit condition-
ality clause has been expressed.5 Poland also takes the position that it should be 
granted a transition period until 2017 for its en ter pris es in the ex ist ing Special 
Economic Zones to fi nance operational and ex port aid which should be ex empt 
from the principle of aid cumulating, aid ceilings and re stric tions en su ing from 
principles for granting aid to the motor vehicles sec tor (Ne go ti a tion Position 
of Poland, 1998, p. 91). In the view of the EU, these zones violate the acquis 
as well as the provisions set out in the EAs. The Commission ac knowl edg es 
that ‘acquired rights’, once granted to investors (such as, e.g., tax hol i days 
until 2017), must be upheld, but criticizes the Polish gov ern ment for continu-
ing to grant such permits up until the entry into force of the amended law (EU, 
2000b, p. 42).

In concluding the negotiations with the EU, Poland was able to achieve 
some transitional derogations at the 2002 Copenhagen summit, comparable 
to those granted to Hungary. Amongst the most important arrangements are: 
a phase-out of incompatible fi scal aid for small enterprises (by the end of 
2011); incompatible fi scal aid for medium-sized enterprises (by the end of 
2010); and the conversion of incompatible fi scal aid for large companies into 
re gion al investment aid – again with a percentage ceiling. Additional tran si -
tion al arrangements have been concluded, for example for state aid in the fi eld 
of en vi ron men tal protection (to allow for the fulfi lment of derogations in the 
chapter on environment) and the restructuring of the steel industry (un til the 
end of 2006).
5 Given the way that Poland’s regions are set up, no region will have to fear not meeting the criterion for 
structural funds. The richest region is Mazowieckie which barely exceeds 50 per cent of average EU-15 
GDP per capita (EU, 2001, Vol. 2, p. 64).
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Romania. The EU opened negotiations with Romania in March 2000 by start ing 
with nine chapters, and now 22 have been provisionally closed. In the chapter 
still open on competition policy, the EU Commission has asked for some further 
reforms. Despite acknowledging that anti-trust legislation is ‘al ready largely 
in line with the acquis’ (EU, 2000c, p. 44), in particular in terms of restric-
tive agree ments, abuse of dominant market position and merger con trol, via 
sec ond ary legislation on block exemptions and notifi cation pro ce dures, further 
alignment in the fi eld of vertical restraints has been called for in the latest EU 
report on Romania. Anti-trust policy in Romania is the joint re spon si bil i ty of 
the Competition Council and the Competition Offi ce which have successfully 
dealt with an increasing number of cases.

In respect to state aid, Romania introduced a new law in January 2000 which 
is, again, largely in line with the acquis. Here too, further ad just ments have 
been requested by the EU Commission, including secondary legislation on 
re gion al aid and aid notifi cation (EU, 2000c, p. 45). Moreover, the Ro ma ni an 
State Aid Monitoring Authority appears to lack resources and trained per-
 son nel; the EU sees the need to strengthen this institution further (EU, 2000c, 
pp. 45–6). More importantly, however, the Romanian gov ern ment adopt ed a 
law on ‘industrial parks’ in August 2000 which, ac cord ing to the EU, ‘do not 
appear to be in line with the recently adopted Romanian leg is la tion on state 
aid nor with the Community competition acquis’ (EU, 2000c, p. 45). How ev er, 
budgetary subsidies amounted to less than 2 per cent of GDP in 1999, much 
lower than in Hungary (EBRD, 2002, p. 200).

In an ‘Aide-Mémoire on Opening Accession Negotiations with the EU’, 
the gov ern ment states that harmonization of ‘Romanian legislation with the 
“acquis communautaire” is continuing in a systematic manner on the basis of 
the pri or i ties set in the Accession Partnership and the National Programme for 
Ac ces sion to the European Union. Special attention is given to the adop tion 
and implementation of the legislation pertaining to the EU single market with 
a dynamic impact on economic reform’ (Romanian Government, 1999). In the 
same paper, the government confi rms its determination to make every effort 
gradually to fulfi l all conditions for EU accession. In the case of Ro ma nia, an 
implicit condition of harmonization of legislation on the in clu sion of re gions in 
the EU’s structural fund policy is not even necessary, as all re gions have GDP 
per capita levels of less than 40 per cent of the EU-15 av er age. The richest 
region, that around the capital city, reached only 40.3 per cent in 1998 (EU, 
2001, Vol. 2, p. 64).

Slovenia. The Law on Protection of Competition, enacted in 1993, was al ready 
‘part ly in conformity with the acquis’ (Negotiation Position of Slov e nia, 2000, 
p. 3). Since then, a new Act on Prevention of Restriction of Com pe ti tion was 
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in tro duced, ministerial instructions on procedures and con di tions for the de ter -
mi na tion of the relevant market were issued, and decrees on block exemptions 
and the form of notifi cation of fi rm concentration were adopted, all of which 
made Slovenian legislation fi t even more closely with the acquis (EU, 2000d, 
p. 41). Parallel to the legal reforms, Slovenia set up the Com pe ti tion Pro tec tion 
Offi ce as a functionally independent institution with pow ers laid down in the 
new laws. This offi ce has already han dled sev er al anti-trust cases, and is still 
in the process of increasing its capacity. In sum, the EU assesses anti-trust 
policies in Slovenia as being largely sat is fac to ry: ‘ex ist ing leg is la tion is fully 
in line with the EC rules’ (EU, 2000d, p. 42).

Legal and institutional provision for state aid policy in Slovenia has been 
sharpened recently by a framework Act on State Aid Control which contains the 
basic EC principles and procedural provisions, and a government decree on the 
purposes and conditions for the granting of state aid. While these ‘pro vi sions 
are now largely in line with the acquis’ (EU, 2000d, p. 42), the new Act does 
not apply to already existing aid schemes – a harmonization pro gramme is 
already in force. Particularly positive is the EU’s assessment of the Slovenian 
state aid report for the years 1998 and 1999: ‘it largely follows the meth od ol o gy 
and the presentation of the Community’s Survey on State aid and pro vides for 
a very good level of comparability’ (EU, 2000d, p. 41). In sti tu tion al ly, control 
is monitored by the newly established Com mis sion for State Aid Con trol, 
supported by the State Aid Control Section of the government.6 Slovenia still 
has signifi cant diffi culty in re struc tur ing its leath er, footwear, textile and ap-
parel industries (programmes were due to run until 2003), as well as the steel 
industry, for which some additional state aid will be nec es sary. On integration, 
the Slovenian government expects its economy (as a sin gle NUTS II region) 
to qualify for EU structural funds. How ev er, Slov e nia already has a level of 
GDP per capita of nearly 70 per cent of the EU-15 av er age (EU, 2001, p. 64) 
and, considering that with en large ment the new EU av er age will be even lower, 
Slovenia might not qualify for objective 1 at all.

Following provisional closure in November 2001, this chapter was fi  nal ly 
closed in December 2002 with no transitional arrangements being granted.

II. EU Anti-trust Modernization and Competition Policy 

Legislation in the area of competition policy at the EU level is based on the 
Ger man tradition. The general thrust of this approach is that anti-trust policy in 
Europe is rule oriented, rather than relying on a case-by-case ap proach found 
in Anglo-Saxon law. In terms of institutional design, EU com pe ti tion policy 
is decided by the Com mis sion. We will dis cuss as pects of this structure, and 

6 In 1999, Slovenia subsidized from its budget only 1.7 per cent of GDP (EBRD, 2002, p. 212).
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then EU anti-trust modernization and its relevance for the ac ces sion coun tries 
will be con sid ered.

The German system has two authorities, the cartel offi ce and the mo nop o ly 
commission, acting on the basis of the ‘law against limitations of com pe ti tion’. 
This law was enacted in 1957 and was created within the context of Ordnungs-
politik, the infl uential Freiburg school of economic thought. The founding father 
was Eucken, who laid down the basics in Grundsätze der Wirtschaftspolitik 
(Eucken, 1952).

The Freiburg school is based on the openness of markets and a strong 
state punishing the abuse of economic power. The state, however, does act 
ac cord ing to rules laid down in law and is assumed to be non-activist and 
non-discretionary. This approach makes Ordnungspolitik so attractive to 
neoliberal policy-makers. The foundations are nevertheless more serious. 
Hayek, who went to Freiburg at a later stage in his career, developed a system 
in which com pe ti tion was a procedure of discovery. In his view, the principle 
of com pe ti tion is the driving force behind economic development, as it leads 
to in no va tion in proc ess es and products (von Hayek, 1969). Competition is 
needed as a prerequisite for a func tion ing price mechanism, which signals the 
relative scar ci ty of prod ucts. The law against the limitation of competition sets 
the level of play ing fi eld for the market system. Prices serve as signals of the 
incentive sys tem as sur ing pro duc tiv i ty and effi cient cost control.

The immediate consequence for the EU (German) model of rule-based 
com pe ti tion policy is external openness of foreign trade and internal price 
liberalization. The case of transition economies illustrates the fact that these 
two com po nents are not enough to ensure competition, because here we fi nd 
an eco nom ic structure dominated by huge state monopolies from their com-
 mu nist past. This aspect is specifi c to transition and means that time for in sti -
tu tion-building and restructuring is needed for the creation of a com pet i tive 
market order. 

The EU (German) law has been taken as a blueprint and introduced with 
some mod i fi  ca tions in the transition countries. This law is normally structured 
as fol lows:7

1.  General regulations
2.  Ban on collusion and collusive behaviour
3.  Procedures for exceptions
4.  Market-dominating enterprises
5.  Enterprises with special and exclusive rights or natural mo nop o lies
6.  State aid

7 Here we refer to the law implemented in Estonia (see Sepp and Wrobel, 2000), as this has already been the 
subject of academic and independent analysis. In addition, the case of a very small open economy displays 
some aspects of competition policy in the light of EU accession more clearly than do bigger countries.
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7.  Merger control
8.  Unfair competition
9.  State supervision authorities
10. Responsibilities in the case of violation of competition law
11.  Application regulations

This law has been implemented with some country-specifi c modifi cations across 
more or less all the transition countries which are EU membership can di dates. 
There are, however, some important aspects to be considered. We fo cus on 
three economically oriented levels:

1.  Defi nition of the relevant market
2.  Exemptions from the rules
3.  Modernization of EU anti-trust law

First of all, the defi nition of the relevant market in order to determine ‘mar ket 
domination’ distinguishes between the ‘product’ and ‘geographical’ mar ket. 
With respect to the latter, in many cases in transition countries the rel e vant 
market is not the domestic market but the EU market as a whole. This is 
particularly relevant in the case of mergers and takeovers through FDI. Here 
national legislation falls short in regulating industry struc ture. Furthermore in 
an era of globalization there are cases where the rel e vant market is the world 
market. With no global anti-trust authority in place, this involves massive legal 
problems of regulation.8 In general, we can say that the small er the domestic 
markets, the more the relevant market goes beyond national borders. This de-
pends on the specifi c in dus tri al struc ture but, ceteris paribus, a small economy 
(measured in GDP) will face a great er de mand and sub se quent opportunities for 
economies of scale beyond its bor ders. For tran si tion countries, this aspect is 
particularly important, be cause they are all small economies according to GDP 
measurement, the Baltics and Slov e nia in particular. This problem is nor mal ly 
ad dressed through the possibility of exemptions from the law justifi ed by the 
gov ern ment or the anti-trust au thor i ties themselves, which leads to the sec ond 
aspect mentioned above. In some cases, domestic markets are so small that a 
market-dominating position of one enterprise is accepted for the sake of being 
com pet i tive at the in ter na tion al level. This also depends on the traditional ways 
in which nations treat their national champions, a relevant fac tor for transition 
countries where the state and public sector are still closely in ter re lat ed. In the 
original German model, the ministry of eco nom ics has, within limits, the right 
to allow the market-dominating position of enterprises, and can overrule deci-
sions of the anti-trust administration.

8 An illustration of the complexity of this problem is highlighted by the case of the United States v. Microsoft 
(see Fleischer and Doege, 2000).
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Horizontal and vertical cartels are also exempted from the ban on cartels, 
if col lu sion ef fects a mar ket share of not more than 5 per cent, with ver ti cal 
cartels also having the same per cent age. The criterion of a market-dominating 
po si tion is a mar ket share of 40 per cent9 with identifi able independent be-
 hav iour on the part of the en ter prise in ques tion. The same bench mark applies 
to en ter prise al li anc es and mergers. In con junc tion with com pe ti tion policy, 
con sum er pro tec tion has the one aim of pre vent ing unfair prac tic es. This in-
cludes li cens ing for cer tain eco nom ic ac tiv i ties (such as trade in weap ons, 
drugs, etc.) and qual i fi  ca tion re quire ments to pur sue certain pro fes sions (such 
as driving teachers, es tate agents, medical doctors, etc.).

In practice, the application of the law in transition economies is more 
com plex, as will be shown in the next section. Here it should be noted that in 
nearly all transition countries, former state monopolies in power and energy, 
telecommunication and water supplies exceed a market share of 40 per cent, and 
deregulation is required to move towards a quasi-EU type of system. De reg u-
 la tion by privatization is seen as one possible way out of the dilemma be tween 
the model and practice of competition policy in transition coun tries.

The accession countries adopted the EU model at a time when the mod el 
came under growing debate within the EU itself. The modernization of EU 
anti-trust enforcement law through decentralization has now become a par-
 a digm for other decentralization activities (Monti, 2001). This means that the 
accession countries are joining the EU at a time when national com pe ti tion 
authorities (NCAs) are likely to be given a more important role in com pe ti tion 
policy. With regard to the discussion above, the elim i na tion of the Com mis sion’s 
exemption monopoly will have direct re per cus sions on the NCAs. The EC’s 
White Paper lacks some detail on the specifi c reg u la tions en vis aged, but clearly 
lays down the principles of co-operation between a net work of en force ment 
agen cies: while EC law assumes supremacy over na tion al law, NCAs are not 
obliged to submit cases of supranational interest to the Com mis sion. The Com-
 mis sion, however, retains the right to intervene at its own discretion. Accession 
countries might then be confronted by two sets of prob lems, the fi rst main ly 
related to administrative problems at least in the short run (see Oprescu, 2001). 
For example, the notifi cation sys tem in some ac ces sion countries cannot be 
assumed to be as effi cient as in the EU. Also, there might still be some kind 
of ‘stamp of ap prov al cul ture’ in place. The second problem is related to the 
decentralization effort: if NCAs in ac ces sion states still have a long way to 
go in terms of expertise and are sup plied with an alien model, then active EU 
involvement in supranational com pe ti tion disputes could in fact assist institu-
tion-building and learn ing. In gen er al, the progress of the negotiations suggests 
that the mod ern i za tion of EU anti-trust law should not be a major obstacle in 

9 Note that this share is not statutory.
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the en large ment process, al though its implementation might prove very dif-
fi cult in practice (Ehlermann and Atanasiu, 2001).

This underpins actual development in Europe, as it is envisaged to continue 
in the EU enlargement process. Liberalization of markets goes along with the 
creation of an EU-wide competition policy,10 which in the near fu ture could be 
enforced by national authorities. In comparison with EU ad vance ments, a mul-
tilateral competition policy on a global scale within the frame work of the World 
Trade Organization (WTO) is still in its very beginnings, and concentrates on 
price and cost dumping only. The Organization for Economic Co-operation 
and Development (OECD) has agreed on regulations on consultation be tween 
mem ber coun tries in cases where third-party interests are concerned, but has 
not agreed on a set of binding rules. The United Nations Conference on Trade 
and Development (UNCTAD) has agreed on a ‘Set of Mul ti lat er al ly Agreed 
Equitable Prin ci ples for the Control of Re stric tive Busi ness Practices’, which 
are bind ing, but very vague. At the glo bal level, the dis crep an cy be tween the 
model and the reality of com pe ti tion pol i cy is in even sharp er con trast than in 
transition coun tries.

III. A Review of Anti-trust Practice in CEEC

Against the background of the two previous sections, we give an over view 
of the current state of competition policy in the CEECs. We proceed on two 
lev els, one being the bird’s-eye perspective of legal transition and pro vi sions 
for com pe ti tion policy and, secondly, the ground-level view of cas es of merg er 
control, agreements and abuses of dominance in the transition economies. For 
the former, we look at the EBRD’s dis crete nu mer i cal indicators on in sti tu -
tion al reform, provisions for com pe ti tion policy and, as a control variable, the 
share of the private sec tor in the coun tries as sessed here.11 For the latter, two 
comprehensive studies provide the ground-level view of actual im ple men ta tion 
ex pe ri enc es of competition policy in the re gion. Further em pir i cal as sess ment 
and case studies were tak en from the annual reports of respective na tion al 
com pe ti tion offi ces.

Legal Transition and Provisions for Competition Policy

The fi rst observation from the bird’s-eye perspective is that the rating of com-
 pe ti tion policy falls behind the assessment of legal transition in general. This 

10 This appears to follow the example of the North American Free Trade Area (NAFTA), where harmonization 
of competition law was initiated, but enforcement of the law still lies with the national authorities. 
11 It must be noted that the EBRD’s transition indicators are formed from multiple criteria assessments. They 
represent averages over several criteria, and hence hide some of the more precise facts. For our objective of a 
bird’s-eye perspective, however, those indicators are the most reliable source of comparative information.
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must be of concern as, from an economic point of view, competition law can be 
regarded as the ‘constitution of the market economy’. Peculiar cir cum stanc es 
of transition economies such as the defi nition of property rights might justify 
this gap, but a closer look is needed at the countries in question. 

This is provided by Table 2. The EBRD gives the Czech Republic, Hun ga ry 
and, with a small gap, Romania considerably high indicators for overall institu-
tional reforms and their use in the fi eld of com pa ny law (the high est indicators 
would have been 4+). In Poland and Slov e nia there still appear to be large gaps. 
Even after more than a decade of in sti tu tion-building by way of implantation of 
a well-tested system – with foreign as sist ance – clearly ob serv a ble defi ciencies 
still remain. Moreover, the extensiveness of in sti tu tion al set tings and reforms 
in the fi eld of company law tend to achieve lower ratings than those for the 
effectiveness of institutions. Hence, in those coun tries, the legal in sti tu tions 
in place might not sat is fac to ri ly com pare with the EU’s bench mark, yet effec-
tiveness is higher than the state of de vel op ment of the un der ly ing institutional 
framework might sug gest. Both ob ser va tions underline our case that the alien 
benchmark system, the rule-based Ger man mod el, might not have been the 
best solution for the CEECs: a slight diversion from the bench mark grants the 
overall system a higher effectiveness.

In terms of anti-trust measures, state aid, etc., amalgamated into one in-
 di ca tor for competition policy, the ratings of all countries assessed here are 
slight ly lower. This is mainly due to fi scal aid schemes grant ed to individual 
companies, frequently as a result of at tempts to attract foreign di rect inves-
tors. Those schemes have typically been designed to end in the fore see a ble 
future.

In terms of a cross-country comparison, the Czech Republic, Hungary and 
Poland achieve the highest ratings for the transition of company laws and for 

Table 2: EBRD Indicators on Institutional Reforms and Competition Policy

                    Legal Transitiona           Competition             Private-sec tor    
         Extensiveness           Effectiveness                   Policyb                             Sharec    

Czech                   4–                                 4–                           3                           80

Hungary               4–                                 4–                           3                           80

Poland                  3+                                 4–                           3                           75

Romania               4–                                 4                             2+                         65

Slovenia               3+                                 4–                           3 –                        65

Source: EBRD (2002), pp. 20, 38.
Note: a Legal transition indicators pertain to com pa ny law and are for the year 2002.
          b Competition policy is for the year 2002.
          c Private sector shares are measured in % of total GDP in mid-2001.
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delineating competition policies to guarantee a level playing fi eld. This as-
 sess ment compares well with the countries’ high share of private added value in 
total GDP. In the Czech Republic, the high rating is only a recent achieve ment: 
until recently, the rating was lower due to a defi ciency in weaker and compara-
tively less effective institutions. The coun try appears to have achieved systemic 
transformation by relying to a lesser degree until recently on the implantation 
of the rule-based system, and now that gap has been closed.

In contrast, Romania achieved the highest ratings in terms of tran si tion of 
company law, yet the lowest in terms of competition policy and share of the 
private sector. Here, it appears that over-reliance on an alien rules-based system 
did not produce the desired effect, and the development of its own national 
system has proved more worthwhile. Slovenia comes close to the as sess ment 
of Ro ma nia, but here the country’s state of de vel op ment is the high est among 
the ac ces sion countries. This supports our unease over the EU’s ‘one size for 
all’ vision of institution-building in the CEECs.

Poland is stuck in the middle ground with a competitive domestic market 
which has emerged not so much from privatization or from FDI, but rather 
from new establishing fi rms.

Implementation Experiences in the Field of Competition Policy

For the ground-level view, two related studies are examined and sup ple ment ed 
by information gleaned from the annual reports of the respective na tion al com-
 pe ti tion of fi c es. The fi rst study is by Mavroidis and Neven (2000) and looks at 
the number of cases of merger control, agreements and abuses of dom i nance in 
the re gion. The second is by Dutz and Vagliasindi (1999) and pro vides a more 
precise eval u a tion of the effectiveness of implementation in each ac ces sion 
can di date. This is evaluated in nine dimensions grouped into three cat e go ries: 
law enforcement,12 competition advocacy13 and in sti tu tion al-re lat ed activities14 
and thereby departs from a traditional emphasis on the number of cases proc-
 essed in each country. These criteria are in de pend ent of the size of the coun try 
and have also been chosen ‘so as to be amenable to uni-di rec tion al rating over 
time, to exclude the possibility that countries at one level of de vel op ment where 
a particular criterion may be less relevant are penalised rel a tive to countries at 
a different stage’ (Dutz and Vagliasindi, 1999, p. 4).

12 This criterion pertains to the effectiveness of enforcement activities against enterprises and state 
executive bodies. The third dimension assesses whether fi nes have actually been levied in cartel cases.
13 This is measured in the effectiveness of written comments and objections concerning competition poli-
cies and related measures with a bearing on competition (infrastructure sectors and privatization policies). 
The third refl ects education and constituency-building efforts aimed at consumers and small businesses.
14 Institution-related activities are determined by the degree of political independence of authorities, 
their transparency and the effectiveness of the appeals process based on the relevance of adjudication.
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From the ground-level view, the above picture is confi rmed for the two 
front-runners in terms of competition policy – Hungary and Poland. But a 
look at details of competition policy and merger control in particular shows 
huge discrepancies.

First of all Poland dealt with a far higher number of cases in both merg er 
control and dominance. The size of the Polish economy in com par i son with the 
Hungarian economy will have contributed to this asym me try, but it em pha siz es 
the gap in effectiveness already indicated from the bird’s-eye per spec tive. More 
interesting in the light of the two foregoing sec tions is that al most no merg er 
was prohibited in either of these countries. The naïve in tu i tion might be to jump 
to the conclusion that merger control in these coun tries would certainly be too 
lax. But this must be put in doubt against the back ground of the fi rst aspect on 
model competition law relating to the defi   ni tion of the rel e vant market. It can 
be assessed more carefully with the Dutz and Vagliasindi study.

The following examples of merger control executed by National Com pe -
ti tion Offi ces of Hungary, Poland and the Czech Republic in 1999 provide a 
more in-depth view of national practices.

In the Hungarian case, of the 46 cases of merger control dealt with by the 
national competition authority, 44 were initiated by the companies involved 
and the remaining two did not constitute explicit failures of notifi cation. In 
four cases, the Competition Council of the Competition Offi ce established 
that concentrations did not fall under the Competition Act, either because of 
in suf fi  cient market share, or because acquisitions were temporary and in volved 
fi nancial organizations; those do not qualify as concentrations to be no ti fi ed.

Several of the 46 cases involved international companies – Hungarian law 
requires notifi cation of mergers with foreign involvement according to the same 
rules as between national companies. Amongst the in ter na tion al cases were 
Ford with Volvo, Renault with Nissan, Volvo with Scania, BayWa with RWA, 
Exxon with Mobil, Höchst with Rhône-Poulenc, Ransart with Julius Meinl. 
The Ramsard and Meinl case, e.g., was not blocked be cause their com bined 
market share was clearly lower than 10 per cent in the rel e vant Hun gar i an 
market (purchase as well as retail). Renault and Nissan com mand a joint share 
of 7 per cent in the market for passenger cars, and slightly more than 12 per 
cent for trucks. In all approved cases, the state au thor i ty stipulated that con-
 cen tra tion ‘did not create or strengthen a dominant position and did not im pede 
the for ma tion, development or continuation of the effective com pe ti tion on the 
rel e vant market’ (point 25 in the annual re port of the Hun gar i an Com pe ti tion 
Offi ce). In other cases involving a signifi cantly higher joint mar ket share (e.g. 
Györi Keksz and Stollwerk), reaching 64 per cent in a nar row ly defi ned prod uct 
market (special biscuits for baking purposes), mar ket entry and im port condi-
tions were taken into con sid er a tion.
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In the Polish case, the state authority investigated 1079 cases of the 1238 
cases reported to it. One hundred and sixty-two cases were related either to 
informing fi rms whether they were obliged to notify the offi ce, or to the Of-
 fi ce returning motions in cases with no legal obligation of no ti fi  ca tion. With 
no negative decisions, most positive decisions pertained to takeover or ac qui -
si tion of stocks or shares (824); some involved the as sump tion of man a ge ri al 
functions in competing companies (29); the acquisition or takeover of an or-
 gan ized part of the assets of another entrepreneur (17); merg er of banks (14); 
traditional mergers of entrepreneurs (13); acquisition of stocks or shares by 
fi nancial institutions (professional dealers) (11); and other, un spec i fi ed means 
of takeover of control (5). In contrast to the Hungarian case, the Of fi ce im posed 
53 fi nes totalling PLN 4 million on fi rms for failing to notify an in ten tion of 
merger on time.

Mergers typically involved media operators and advertising agencies such 
as in the previous year, construction, IT, retail and wholesale companies of 
food stuffs and industrial goods. Mergers in pharmaceutical trade companies, 
as well as in the fi nancial sector, were clearly on the rise in 1999 (Polish Offi ce 
for Competition and Consumer Protection, 2000, Ch. 2.2).

In the Czech Republic in 1999, 62 cases of mergers occurred, of which 
51 were dealt with by the Offi ce. Of the total, 52 companies were in private 
ownership, four with a majority state share, and six with a minority share of 
municipalities. In seven cases, the Czech Offi ce either imposed re stric tions or 
con di tions on planned mergers. In its decisions, the Czech Offi ce made ex plic it 
use of the decision-making experience of the European Com mis sion, per tain ing 
to the defi nition of relevant markets, as well as to the ap pli ca ble re stric tions 
and obligations of merging institutions. An instructive ex am ple of con di tion al 
approval of mergers is the Sabifi n/Plzenský Prazdroj case. Here, the South 
African fi rm bought shares from the Czech brewery. The Czech beer mar ket 
comprised 52 companies and the combined share of the merg ing brew er ies 
amounted to 44 per cent. Still, the offi ce authorized the con cen tra tion with two 
conditions: fi rst, the new company had to preserve the trade marks of Plzenský 
Prazdroj, Radegast, Gambrinus and Velkopopovický Kozel on the domestic 
market for at least fi ve years. Second, there were restricted rights for sell ing off 
part of or all of the shares of the Research Institute for Beer and Malt Mak ing, 
Inc., as well as Pivovar Velké Popovice, Inc. out side the newly merged group. 
In support of the decision, the Offi ce took into con sid er a tion that the Czech 
breweries would become part of the third largest group of brewers in the world, 
which would open access to one of the world’s larg est beer dis tri bu tion and 
marketing networks. In the assessment of the offi ce, ‘the con cen tra tion has 
not resulted in any increase of concentration on the relevant mar ket (neither 
regarding the number of undertakings, nor con cern ing an in crease in the share 
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of the mergers of competitors on the domestic market)’ (Czech Offi ce for the 
Protection of Economic Competition, 2000).

While, in 1998, the construction industry experienced a strong trend to-
 wards concentration, that was not the case in 1999. The largest number of 
merger cases in 1999 were recorded in the food industry, and have been on 
the increase since 1997. Drinking water supply and waste water cleaning and 
management also experienced strong concentration trends, albeit only in 1999. 
In the engineering industry, the trend towards mergers started in 1995, and 
has not abated since. In total, the Czech Offi ce imposed fi nes amounting to 
CZK 35,905 in 1999 for merger control, unlawful agreements and the abuse 
of market dominance.

Table 3: Anti-trust Measures in Selected CEECs, 1996-99

                                      1996                 1997             1998              1999

Merger control:                                                                                        
  Czech Republic No. of cases 74 58 57 51

  Hungarya No. of cases 30 25 49 46

        Prohibitions 0 0 1 0

  Poland No. of cases n.a. 1387 1872 1238

  Prohibitions 1 2 1 0

  Romania No. of cases – 13 50 173

  Prohibitions – n.a. n.a. n.a.

  Slovenia No. of cases 3 1 11 17

  Prohibitions 0 0 2 0

Agreements and abuses of dominance:    
  Czech Republic No. of casesc 30 + 24 27 + 5 67 + 4 54 + 13

  Hungarya No. of casesc 10 + 69 5 + 28 15 + 44 15 + 35

  Violationsc 7 + 12 – + 4 1 + 56 6 + 7

  Poland No. of casesb 27 + 164 45 + 165 38 + 268 43 + 312

  Violations 79 73 124 124

  Slovenia No. of casesd  17 + 13 + 15 19 + 6 + 13 14 + 8 + 8 11 + 2 + 0

Source: Mavroidis and Neven (2000), pp. 11, 23 and 31; Micu (2001), p. 19; Slebinger (2001), pp. 15 and 
17; Hungarian Competition Offi ce (2000); Polish Offi ce for Competition and Consumer Protection (2000); 
Czech Offi ce for the Protection of Economic Competition (2000).
Notes:    a The fi rst column 1996–June 1997, second column June–December 1997, third column 1998.
              b The fi rst number are proceedings instituted ex offi cio, the second such initiated on request.
              c The fi rst number are agreements, the second abuse of dominance.
              d The fi rst number are abuse of dominant position, second are cartel agree ments and third are  
                vertical and horizontal agreements.

˘ 
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The same confi rmation of theory by empirical observation applies in the 
second category, namely agreements and the abuse of market dominance. Most 
of the cases dealt with have been agreed, but there remain a sig nifi   cant number 
of violations. The interpretation of this observation follows consideration of the 
third aspect of a model competition law (see p. 333) refl ected under the point 
on ‘Procedures for exceptions’. Due to the defi nition of the rel e vant market, 
we pre dict ed that there might be cases in which market domination by of one 
or more en ter pris es might be justifi ed. This explains the high number of agree-
 ments in Table 3. Nevertheless there remain a rel a tive ly high number of abus es. 
This in di cates the effectiveness of competition policy in this fi eld.

The Dutz and Vagliasindi study supports the view that the low number of 
merg ers prohibited in Poland and Hungary does not necessarily indicate lax 
merg er control. Rather, on the contrary, both countries exhibit high values in 
all three categories: two points out of three have been allocated to both coun-
 tries in terms of their effectiveness in enforcing regulatory ac tiv i ties against 
enterprises and state executive bodies, as well as in levying fi nes, even if in 
only a small number of cases. Poland even achieved a 2+ for the more ten-
 ta tive assessment of competition advocacy, only reaching a 2– in political 
in de pend ence, transparency and the effectiveness of ap peals. Nev er the less, 
Po land receives a slightly higher rating than Hungary, and also the high est 
amongst all 18 transition economies assessed in the study. The Czech Re pub lic 
is evaluated signifi cantly less favourably with an overall rat ing of 4.3 – not the 
lowest ranking in our sample, however.

The Dutz and Vagliasindi study assesses Romania more favourably with 
a sum of ratings of 5, i.e. close to Hungary and Poland, in comparison to 
Slov e nia which has an overall rating of only 3.5. Considering the ratings of 
the EBRD, Ro ma nia appears to be more able in terms of implementation and 

Table 4: Effectiveness of Implementation of Competition Policy

                    Law             Competition      Institutional-re lat ed         Sum 
                           Enforcement              Advocacy               Activities 

Czech Republic            2–                           2–                           1+                     4.3

Hungary                       2                             2                             2                        6

Poland                          2                             2+                           2–                      6.3

Romania                       2                             2–                           2–                      5

Slovenia                       1+                          1–                           1                        3.5

Source: Dutz and Vagliasindi (1999), p. 5.
Note: The numerical values have been estimated from chart 1 in the study. Each category refl ects 
an assessment on a 0 (min) to 3 (max) scale (so that the maximum rating in the last column 
would amount to 9.
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policy ef fec tive ness than the actual institutional framework would suggest. 
This is in con trast mainly to Slovenia, but also Hungary and to some degree 
Poland, where the institutional set-up was evaluated more highly than im ple -
men ta tion ef fec tive ness.

Conclusions

The analysis of EU–CEEC negotiation processes and anti-trust practice in the 
CEECs suggests that competition policy in the accession states is well es tab -
lished, and that there is no need for concern that merger con trol in particular is 
too lax. This applies even to Romania, despite the fact that systemic tran si tion 
in this country is still young, and institution-build ing in general is hence less 
de vel oped compared with the more advanced accession states under re view. 
The latter countries have by now implemented all the legislation per tain ing 
to competition policy by taking over the relevant chap ters of the acquis com-
munautaire.

We found major national differences and some important particularities 
in EU accession states which need to be accounted for in legislative drafting 
– at least in the interim until accession states’ economies have con verged with 
struc tures predominant in the EU. In this respect, a small number of deroga-
tions all strictly limited in time still prevail, and the nation-states have given 
good rea sons for those to be granted.

It could be argued, however, that this is still insuffi cient. The results of this 
study sug gest that the strictly rule-based EU system might not rep re sent the 
best so lu tion for at least some EU accession candidates. Most im por tant ly, 
these share the com mon particularities of having highly integrated prod uct 
mar kets and often very small domestic markets. This makes it par tic u lar ly dif-
 fi  cult to defi ne the relevant market which, however, is crucial to any de ci sion 
on competition cases. In many instances, the national markets of the coun tries 
un der re view cannot be seen as the relevant market in terms of merg er control 
and competition policy. Rather, actual market power would have to take into 
con sid er a tion mar kets outside the country. Another dis tinc tive dif fer ence in 
the eco nom ic structures of EU Member States is the com par a tive ly higher 
intensity of vertical integration of production. Sub se quent ly, reg u la tions re-
ferring to vertical restraints applied in cur rent Mem ber States might turn out 
to be misplaced, so that its enforcement could, to some extent differ between 
current EU Member States and can di date coun tries.

The most important recommendation fl owing from these results would be to 
call for a more proactive approach by the EU in this fi eld of eco nom ic policy, 
rather than demanding the implementation of the EU rules only, i.e. without 
adaptation. This is even more crucial as institutional co-op er a tion between EU 
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bodies and national authorities in the ac ces sion countries is still in its infancy. 
At least during the initial phase of EU membership, a more prom is ing result 
could be expected if ar range ments could be introduced sim i lar to the kind of 
co-operation and di vi sion of labour be tween EU bodies and na tion al merger 
control authorities in ac ces sion coun tries which exist to day. In this re spect, 
the Green Paper on Ver ti cal Re straints in EU Competition Policy (1997) notes 
that:

Vertical restraints are no longer regarded as per se suspicious or per se pro-
competitive. Economists are less willing to make sweeping statements. Rath er, 
they rely more on the analysis of the facts of a case in question. How ev er, 
one element stands out: the importance of market structure in de ter min ing 
the impact of vertical restraints. … In addition it is recognised that con tracts 
in the distribution chain reduce transaction costs, and can allow the potential 
effi ciencies in distribution to be realised. In contrast, there are cases where 
vertical restraints raise barriers to entry or further dampen horizontal com-
petition in oligopolistic markets. (Exec. Summary p. iii) 

As a fi nal conclusion, this study points towards a need to broaden the scope 
of research by including the question of market regulation.
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